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LOKEN, Circuit Judge.

On August 8, 2016, a United States Customs and Border Protection (“CBP”)
agent and a Polk County sheriff's deputy, investigating marijuana grawestinwvest
Minnesota, flew a CBP helicopter over Carstie Lee Clausen’s property in Clearwater
County. After three or four flyovers, Clausen grabbed his .30-30 rifle ancdpen
fire. One bullet went through the cockpit, causing extensive dam#gehelicopter
and minor injuries to the sheriff's deputy. Clausen pleaded goilassaulting a



federal agent in violation of 18 U.S.C. § 111(a) and (b) and damaging an aircraft in
the special aircraft jurisdiction of the United States in violation ofUl8.C.

§ 32(a)(1). The district codrsentenced Clausen to 60 months imprisonment and
later ordered him to pay $19,619.45 in restitution to the Unite@S@bvernment

for its actual loss caused by his offense -- costs incurred in repaigrdpthaged

CBP helicopter. Clausen appeals the restitution order, arguing the districirced

in ordering restitution based on the government’s untimely, unsuiaséhtequest.
Reviewing the court’s decision to award restitution for abuse of discretidnisa
findings as to the amount of loss for clear error, we affirm. United States \erf-razi
651 F.3d 899, 903 (8th Cir. 2011) (standard of review).

I. Sentencing Background.

Clausen’s plea agreement provided that his offense requires “payment of
mandatory restitution in an amount to be determined by the Court.” Autie20,
2017, change of plea hearing, the district court warned that “the governnengs g
to ask that you make restitution to the government for the damage tdathe
helicopter.” Clausen stated he understood. The court accepted Clauséyiseail
and scheduled an evidentiary hearing six days later to address contestexrsgnten
issues. The government began the June 26 evidentiary hearing iy #tatiits
witnesses and exhibits would address “the nature of the mission, thetealicself,
the damage done to the helicopter and the markings, and then Mr. Clausen’s
explanations that day of what had happened.” Regarding damage to the helicopter,
the CBP pilot explained how the bullet entered through the left side of ¢kpito
passed over his passenger’s shoulder, exited through the roof of thendbatged
inside the oil cooler fairing. John Clark, a CBP aviation maintenance officer,
described the extensive efforts to repair the helicopter, concluding that Ctassen
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the government “roughly $19,600.” Clausen did not cross-examine thegssam
about the costs of repair.

The Presentence Investigation Report (“PSR”) was distributed to counsel on
August 31, 2017. Paragraph 85 stated that “restitution shall be ordéhezlaase”
but “the government has not advised this officer of any loss assdciath the
damage to the helicopter.” Paragraph 14 advised that “[ijnvestigative materials
included a list of losses and repairs associated with damage to the helicopter”:

Type of Loss Loss Amount
“Manhours” (266.5 hours) $ 7,195.50
Parts $10,134.37
Travel $ 1,789.58
Overtime $ 500.00

Total: $19,619.45

The PSR stated it was “unclear whether the . . . figures represent[ed] imstitut
amounts being claimed or pursued by the government.” The governmerntdiled
Position with Respect to Sentencing in early November, three weeks before the
sentencing hearing, stating:

The United States will ask the Court to order the defendant to pay for
restitution in the amount of $19,619.45. The defendant shot down a
Customs and Border Patrol helicopter and should pay for that damage.

At sentencing, defense counsel advised that Clausen did not objexfdotth
statements in the PSR, and the district court adopted those statenidmds.
government stated that it was asking the Court to order restitimiaxcess of
$19,000 to the United States government . . . for the damage to the tezlicdme
district court advised that the probation officer had provided a documantéthls
up to $19,619.45 for repairs to the helicopter.” Defense counsel stated st had
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seen that document. The court then stated: “What | would do dealmgesgtitution

is that | will keep that open so [the government] can have this verifiedfemse
counsel can have it and check the costs of the repairs.” In pronouncing theeenten
the court declared, “Mandatory restitution is due . . .. That amountitdities will

be determined within 90 days of today’s date.” The court entered judgmergelau
timely appealed.

Ninety-seven days later, the government filed a request for an amended
judgment including restitution in the amount of $19,619.45. Clacisallenged the
sufficiency of the government’s supporting evidence and argued “thiag ih no
jurisdictional basis for ordering restitution in this case.” The distoatt ruled “that
it has jurisdiction” under Dolan v. United States, 560 U.S. 605 (2010), and granted
the government’s request for an amended judgment, finding that Paragrdhel4 o
PSR and testimony by the government’s withesses at the evidentiarmgheari
“provided an adequate evidentiary basis for the restitution requested,” whicse@l
“had the opportunity to test or rebut . . . through cross examirgttibe evidentiary
hearing and during the extended time that the Court left restitution open in order to
allow [him] to review the requested repair costs.” Clausen appeals that ruling.

I1. Discussion.

A. The Procedural Issue. It is undisputed that Clausen’s offense made him
subject to the Mandatory Victim Restitution Act (“MVRA”"), which provides that th
district court “shall order . . . that the defendant make restitutitretaictim of the
offense.” See 18 U.S.C. 88§ 3663A(a)(1), (c). Procedurally, the MVRA provides that,
“[i]f the victim’s losses are not ascertainable by the date that is 19 mlayr to
sentencing . . . the court shall set a date for the final determinattbe wictim’s
losses, not to exceed 90 days after sentencing.” 8§ 3664(d)(5). Here, theadisttict
made its “final determination” of the restitution owed 280 days dfteentenced
Clausen on November 29, 2017.




In Dolan, a divided Supreme Court, resolving a conflict in the circuitsfihaid
“a sentencing court that misses [§ 3664(d)(5)’'s] 90-day deadline nonettetéess
the power to order restitution -- at least where, as here, the sentencinghadert
clear prior to the deadline’s expiration that it would order restituteaving open
(for more than 90 days) only the amount.” 560 U.S. at 608. Based on Dolzawveve
held that a district court retains the power to order restitutioh aflvises the
defendant at sentencing that restitution will be ordered and keeps uleeoissn
under § 3664(d)(5) until the amount owed can be determined. See United States v.
Thunderhawk, 860 F.3d 633, 636 (8th Cir. 2017).

On appeal, both parties assume that § 3664(d)(5) applies in this case and
therefore Dolan is the governing procedural authority. But by its paigulage,
§ 3664(d)(5) applies only “[i]f the victim’s losses are not ascertairtaptee date
that is 10 days prior to sentencing.” Here, the government’s claiossdfor
helicopter repair costs in the amount of $19,619.45 was known, finally determined
and disclosed to Clausen and the coutf before the sentencing hearing. At that
hearing, defense counsel advised that she had not seen the documeng die¢ailin
repair costs set forth in Paragraph 14 of the PSR. The district court quite yproperl
deferred its restitution ruling until the defense could examine the datusne
decide whether to challenge the government’'s evidence. As the costs were
ascertainable before sentencing, this was not a § 3664(d)(5) extensemrourh
could have simply granted a reasonable sentencing continuance fpuihose.
Instead, relying on Dolan, it entered final judgment and declared that therfaafou
restitution will be determined within 90 days of today’s date.”

If 8§ 3664(d)(5) does not apply, we have the situation debated at lengtht but n
resolved by the majority and dissenting Justices in Dolan -- whethdrittdimits
on a district court’s authority to modify a sentence it has impossgh that “any
order of restitution must be imposetkentencing, if it is to be imposed at all.” 560



U.S. at 622 (Roberts, C.J., dissenting) (emphasis addé&hief Justice Roberts
reasoned that “[tjo say that a court lacks authority to order belatadtiestdoes not

use ‘authority’ in a jurisdictional sense” because “[s]uch aagamn error of law,
reversible on appeal, but it is not jurisdictional.” 1d. at 626. Here, thadlblearror

of law has been forfeited, raised neither in the district court nor on appdadrdf

was an error -- an issue we do not decide -- it was not plain error because @dusen |
the district court into assuming that Dolan was the governing procedural authority.

On appeal, Clausen assumes that Dolan provided the district courtiguithori
enter a belated restitution order but argues that the delay caused hincprejhe
“lacked enough information to properly rebut the claimed losses,” aadgel
circumstances such as completion of the helicopter repairs make it too lake & h
proper evidentiary hearing. This contention is without merit. Th#ich court
delayed its restitution ruling for ninety days to give Clausen amropmty “to
properly rebut the claimed losses.” He declined to do so, just as he déclonesis-
examine aviation maintenance officer Clark at the June 26 evidentiary hearing, where
Clark recounted the extensive repair efforts and concluded that Clausen’s rifle shot
cost the government “roughly $19,600.” As the majority noted imaofthe
defendant normally can mitigate any harm that a missed deadlinecaiggd -- at
least if, as here, he obtains the relevant information regarding the resttioomt
before the 90-day deadline expires.” 560 U.S. at 615-16. Thus, thetdisurt did
not abuse its discretion by granting an extension of time tdyfidatermine the
amount of restitution because the extension did not prejudice Clauseitis tabil
challenge the government’s restitution claim.

’In United States v. Adejumo, we carefully declined to consider “whether the
district court properly ordered restitution after sentencing when . . . thenvas
ascertainable more than 10 days prior to sentencing.” 848 F.3d 8681 &ZthrCir.
2017), citing 18 U.S.C. 8§ 3664(d)(5).
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B. Reasonableness of the Award. Clausen argues the government failed to
meet its burden to prove compensable actual loss because the governfadetl(1)
to prove that his offense caused all the losses, and (2) did noaelycubstantiate
a loss of $19,619.45.

1. The MVRA provides that, “in the case of an offense resulting in damage to
or loss or destruction of property of a victim of the offense,” an order of restituti
shall require that the defendant “return the property to the owner,” if practide®le.
U.S.C. 8 3663A(b)(1)(A). “[C]lean-up or repair costs may be ordered under the
MVRA, provided the defendant is not required to compensate the victim twitefo
same loss.” _United States v. Quillen, 335 F.3d 219, 226 (3d Cir. 286&)rd
United States v. Barton, 366 F.3d 1160, 1167 (10th Cir. 2004). The purgbse of
mandate is “to make victims of crime whole, to fully compensate thesmsifar
their losses and to restore these victims to their original state of @nel-b Frazier,

651 F.3d at 904 (quotation omitted). Thus, “[tjhe government caa ‘betim’
entitled to restitution, but the award must be based on the amblossactually
caused by the defendant’s offense.” United States v. Petruk, 484 F.3d 1035, 1036
(8th Cir. 2007) (cleaned up).

Clausen argues he did not cause the full $19,619.45 in losses bea@use th
government would have paid the costs of “manhours” and “overtime”sfamwh
maintenance workers even if Clausen had not committed his offense. We disagree.
In United States v. Haileselassie, we observed that the government’s itabaral
costs are, in certain circumstances, a “true involuntary victim cost directly and
proximately caused by [the defendant’s] offense.” 668 F.3d 1033, 1036 (8th Cir.
2012) (referring to the “cost of determining if an imminent threat to alfetys of
government workers or operations exists”). As the Tenth Circuit explainedtedUni
States v. Wilfong, “awarding restitution to [the government] for lost enggleyork
time, valued at the employees’ wages, is not economically equivalent to compgnsati




for lost profits or income.” 551 F.3d 1182, 1186 (10th Cir. 2008), ceriedeb56
U.S. 1215 (2009).

Here, the pilot testified that Clausen’s rifle shot activated a fuel system warning
light, which required an emergency landing in Fosston, Minnesota. éhaimte
officer Clark testified that maintenance workers removed the helicopter’s blades to
store it in the airport hangar and then hired a trucking company tdiechglicopter
seventy miles to its base in Grand Forks, North Dakota, using a craftet tovier
the fence and onto a trailer. In Grand Forks, some of the wiring was remanufactured
and replacement parts were obtained from Texas and France. A team from Great
Falls, Montana repaired the area where the bullet exited the cabin. These costs, Clark
testified, cost the government “roughly $19,600.” The district court did not clearly
err in finding that Clausen’s offense caused the claimed losses.

2. Clausen further argues the government did not satisfy its burden to
substantiate its loss by a preponderance of the evidence because it réleltsting
of broad cost categories in Paragraph 14 and on Clark’s testimony that the loss was
“roughly $19,600.” See 18 U.S.C. § 3664(e) (burden of proof). The government can
satisfy its burden of proof “by introducing testimony from theestigating . . .
inspector or a sworn statement from the victim outlining the losstaised as a
result of the crime.”_United States v. Adetiloye, 716 F.3d 1030, 1039 (BthQ1i3)
(citations omitted), cert. denied, 572 U.S. 1040 (2014). To be sure, we have reversed
restitution awards that were based solely on “a single page which listed four victim
banks [and the] amounts purportedly owed to each,” United States v. Adejtimo, 7
F.3d 1017, 1020 (8th Cir. 2015), or on summary tables accompanied lppootsry
testimony, Adetiloye, 716 F.3d at 1040. But here, the helicopter pildlankigave
detailed testimony at the evidentiary hearing relating how the bulleagkdnthe
helicopter and explaining the extensive repair efforts that were required. Clausen did
not cross-examine these witnesses, nor did he object to the fact statément
Paragraph 14 of the PSR, which the district court adopted.
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Absent contrary evidence from Clausen, who had been given time to examine
the government’s documentary evidence and request a hearing, the record before the
district court consisted of the unchallenged table in Paragraph 14, brakgametral
cost categories, supported by the testimony of witnesses with first-hawtekige
and by Clausen’s admission that he damaged the helicopter. We cohelwoaitt
did not clearly err in finding that the government substantiatetiits for restitution
in the amount of $19,619.45. See United States v. Engelmann, 72@553d 015-

16 (8th Cir. 2013); United States v. Kay, 717 F.3d 659, 667 (8th Cir. 2013).

The judgment of the district court is affirmed.




